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September24, 2004

By Hand

DouglasJ. Scheidt,Esq.
AssociateDirectorandChiefCounsel
Division of InvestmentManagement
U.S. SecuritiesandExchangeCommission
901 E Street,N.W.,

8
th Floor

Washington,D.C. 20549

Re: In theMatterof CertainAnalystConflicts ofInterest,FileNo. HO-9479
(ThomasWeiselPartnersLLC)

DearMr. Scheidt:

Wesubmitthis letteron behalfof ourclient ThomasWeiselPartnersLLC (the“Settling
Firm”) in connectionwith a settlementagreement(the“Settlement”)arisingoutofa joint
investigationby theSecuritiesandExchangeCommission(the “Commission”),theNew York
StockExchange,Inc. (the“NYSE”), NASD, Inc. (the“NASD”) andvariousU.S. stateand
territorial regulatoryagencies(the“States”)into researchanalystconflictsof interestat the
SettlingFirm andvariousotherinvestmentbankingfirms.

TheSettlingFirm, abroker-dealerregisteredunderSection15 of the SecuritiesExchange
Act of 1934,asamended(the“ExchangeAct”), andaninvestmentadviserregisteredunder
Section203 of theInvestmentAdvisersAct of 1940,asamended(the“AdvisersAct”), seeksthe
assuranceof thestaffoftheDivision ofInvestmentManagement(“Staff’) thatit would not
recommendanyenforcementactionto theCommissionunderSection206(4)of theAdvisers
Act, orRule206(4)-3thereunder(the“Rule”), if an investmentadviserpaystheSettlingFirm, or
any of its associatedpersons,acashpaymentfor thesolicitationof advisoryclients,
notwithstandingthe existenceof theFinal Judgment(asdefinedbelow)or any related
disqualifyingorder,judgment,or decreeof aU.S. stateorterritorial courtbasedon substantially
thesamefactsandaddressingsubstantiallythesameconductasis addressedin theComplaint(as
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definedbelow) (“RelatedStateJudgment”). While theFinal Judgmentin questiondoesnot
operateto prohibit or suspendtheSettlingFirm or anyof its associatedpersonsfrom being
associatedwith or (exceptasprovidedin Section9(a) ofthe InvestmentCompanyAct of 1940)
actingasan investmentadviser’and doesnot relateto solicitationactivitieson behalfof
investmentadvisers,it mayaffecttheability ofthe SettlingFirm andits associatedpersonsto
receivesuchpayments. TheStaffin manyotherinstanceshasgrantedno-actionrelief underthe
Rule in similar circumstancesandhasgrantedsuchrelief to theotherfirms that havesettledthis
investigationon substantiallythesameterms.

BACKGROUND

The Commission, the NYSE, NASD and the States have engagedin settlement
discussionswith the SettlingFirm in connectionwith thejoint investigationdescribedabove. As
aresultofthesediscussions,the Commissionhasfiled acomplaint(the “Complaint”) againstthe
Settling Firm in the United StatesDistrict Court for the SouthernDistrict of New York (the
“District Court”) in a civil action captionedSecuritiesand ExchangeCommissionv. Thomas
Weisel PartnersLLC, Civil Action No. 04-6910. The Settling Firm hasexecuteda consentand
undertaking(the “Consent”) in which the Settling Firm neither admits nor deniesany of the
allegations in the Complaint, except as to jurisdiction, but consentsto the entry of a final
judgmentagainstthe Settling Firm by the District Court (the “Final Judgment”). The Final
Judgment,among other things, enjoins the Settling Firm, directly or through its officers,
directors,agentsand employees,from violating NYSE Rules 342, 401, 472 and 476; NASD
Rules2110, 2210 and3010; and Section17(b) of the SecuritiesAct of 1933 in connectionwith
certainresearchactivities. Additionally, the Final Judgmentordersthe Settling Firm to make
paymentsaggregating$12.5million in settlementof themattersaddressedin theFinal Judgment,
andto comply with theundertakingsset forth in theFinal Judgment.2

EFFECT OF RULE 206(4)-3

TheRuleprohibitsaninvestmentadviserfrom payinga cashfeeto anysolicitor that has
beentemporarilyor permanentlyenjoinedby an order,judgmentor decreeofa courtof
competentjurisdictionfrom engagingin or continuingany conductorpracticein connection

I As of the dateof this letter,neitherthe Settling Firm nor any of its associatedpersonsservesor actsas an

employee,officer, director,memberof an advisoryboard,investmentadvisoror depositorof anyregistered
investmentcompanyorbusinessdevelopmentcompany,as definedin Section2(a)(48)of the InvestmentCompany
Act of 1940 (“BusinessDevelopmentCompany”),or principal underwriterfor anyregisteredopen-endcompany,
registeredunit investmenttrust,registeredfaceamountcertificatecompanyorBusinessDevelopmentCompany,and
the Settling Firm andits associatedpersonswill notact orservein any ofthe foregoingcapacitiesunlessand until
the Commissionissuesanorderpursuantto 9(c) oftheInvestmentCompanyAct of 1940 that exemptsthe Settling
Firm from theprovisionsof Section9(a) of the InvestmentCompanyAct of 1940operativeas a result of theFinal
Judgmentandany RelatedStateJudgment.

2 The SettlingFirm hasand/orexpectsto enterinto settlementagreementsrelatingto the conductreferredto

in theComplaintwith otherstateandterritorial agenciesand with theNYSE andNASD. To the extentthat any
suchsettlementagreementmayresult in an injunctionby a courtof competentjurisdiction, the SettlingFirm intends
this requestto coveranyresultingdisqualificationsundertheRule.
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with thepurchaseor saleof any security. Entryof theFinal JudgmentcouldcausetheSettling
Firm to bedisqualifiedundertheRule,and accordingly,absentno-actionrelief, the SettlingFirm
maybeunableto receivecashpaymentsfor thesolicitationof advisoryclients.

DISCUSSION

In thereleaseadoptingtheRule,theCommissionstatedthat it “would entertain,andbe
preparedto grantin appropriatecircumstances,requestsfor permissionto engageasa solicitor a
personsubjectto a statutorybar.”3 We respectfullysubmitthatthecircumstancespresentin this
casearepreciselythesort thatwarrantagrantof no-actionrelief.

TheRule’s proposingand adoptingreleasesexplaintheCommission’spurposein
including thedisqualificationprovisionsin theRule. Thepurposewasto preventan investment
adviserfrom hiring asa solicitorapersonwhom the adviserwasnot permittedto hire asan
employee,thusdoing indirectlywhattheadvisercouldnot do directly. In theproposingrelease,
theCommissionstatedthat:

[b]ecauseit would be inappropriatefor an investmentadviserto be permittedto
employindirectly,asa solicitor, someonewhom it might notbe ableto hire asan
employee,theRuleprohibitspaymentofareferral feeto someonewho. . . has
engagedin any of theconductsetforth in Section203(e)of the[Advisers] Act...
andthereforecouldbe thesubjectof a Commissionorderbarringor suspending
theright of suchpersonto be associatedwith an investmentadviser.4

TheFinal Judgmentdoesnot bar, suspend,or limit the SettlingFirm or anyperson
currentlyassociatedwith theSettling Firm from acting in anycapacityunderthefederal
securitieslaws.5 TheSettlingFirm hasnot beensanctionedfor activitiesrelatingto its activities
asan investmentadviseror its solicitationofadvisoryclients.6 Accordingly, consistentwith the
Commission’sreasoning,theredoesnot appearto be anyreasonto prohibit an adviserfrom
payingthe SettlingFirm or its associatedpersonsfor engagingin solicitationactivitiesunderthe
Rule.

The Staffpreviouslyhasgrantednumerousrequestsfor no-actionrelief from the
disqualificationprovisionsof theRule to individualsandentitiesfoundby theCommissionto
haveviolatedawide rangeoffederalsecuritieslaws andrulesthereunderandSRO rulesor

SeeRequirementsGoverningPaymentsof CashReferralFeesby InvestmentAdvisers, Inv. Adv. Act Rel.
No. 688 (July 12, 1979),17 S.E.C.Docket(CCII) 1293, 1295,at note 10.

‘I SeeRequirementsGoverningPaymentsof CashReferralFeesby InvestmentAdvisers, mv. Adv. Act Rd.
No. 615 (Feb.2, 1978),14 S.E.C.Docket(CCH) 89, 91.

Butseefn. 1, supra,andaccompanyingtext.

6 The SettlingFirm additionallynotesthat it hasnot violated,or aidedandabettedanotherpersonin

violation of, the Rule, nor haveindividualsperformingsolicitationactivities on behalfof theSettlingFirm been
personallydisqualifiedunderthe Rule.
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permanentlyenjoinedby courtsof competentjurisdictionfrom engagingin orcontinuingany
conductor practicein connectionwith thepurchaseor saleofanysecurity.7 And indeed,in
connectionwith thepresentinvestigationsuchrelief hasbeengrantedto theotherfirms that have
settledon materiallysimilar terms.8

UNDERTAKINGS

In connectionwith this request,theSettlingFirm undertakes:

1. to conductany cashsolicitationarrangemententeredinto with any investment

adviserrequiredto be registeredunderSection203 of theAdvisersAct in compliancewith the
termsof Rule206(4)-3exceptfor the investmentadviser’spaymentof cashsolicitationfeesto
the SettlingFirm which is subjectto theFinal Judgmentandany RelatedStateJudgment;

2. to comply with thetermsoftheFinal JudgmentandanyRelatedStateJudgment,
including,butnot limited to, thepaymentof disgorgement,pre-judgmentinterest,civil or
administrativepenaltiesandfines;and

3. that for tenyearsfrom thedateof the entryof theFinal Judgment,the Settling
Firm orany investmentadviserwith which it hasa solicitationarrangementsubjectto Rule
206(4)-3will disclosetheFinal Judgmentandany RelatedStateJudgmentin awrittendocument

See,e.g.,PrimeAdvisors,Inc., SECNo-ActionLetter(pub.avail. Nov. 8, 200 1); LeggMasonWood
Walker, Inc.,SEC No-ActionLetter(pub.avail.June 11, 2001); Dreyfus Corp., SECNo-Action Letter(pub.avail.
March 9, 2001); PrudentialSecuritiesInc., SECNo-Action Letter(pub.avail. Feb.7, 2001); TuckerAnthony Inc.,
SECNo-Action Letter(pub.avail. Dec. 21,2000); J.B. Hanauer& Co., SECNo-Action Letter(pub.avail. Dec. 12,
2000); FoundersAssetManagementLLC, SECNo-Action Letter(pub.avail.Nov. 8, 2000); Credit SuisseFirst
BostonCorp., SECNo-Action Letter (pub.avail. Aug. 24, 2000);JaimeyMontgomeryScottLLC, SEC No-Action
Letter(pub.avail. July 18, 2000); Aeltus InvestmentManagement,Inc.,SECNo-Action Letter(pub.avail. July 17,
2000); William R. Hough& Co., SECNo-ActionLetter (pub.avail.Apr. 13, 2000); In the Matter of Certain
Municipal Bond Refundings,SECNo-ActionLetter (pub.avail. Apr. 13, 2000); In theMatterof CertainMarket
Making Activities on Nasdaq,SECNo-Action Letter (pub.avail. Jan.11, 1999); PaineWebber,Inc., SECNo-
Action Letter(pub.avail. Dec. 22, 1998);NationsBancInvestments,Inc., SECNo-Action Letter (pub.avail.May 6,
1998);MorganKeegan& Co., Inc., SECNo-ActionLetter(pub.avail. Jan.9, 1998); Merrill Lynch, Pierce,Fenner
& Smith, Inc.,SEC No-ActionLetter(pub.avail. Aug. 7, 1997); Gruntal& Co.,SECNo-Action Letter(pub.avail.
July 17, 1996); CarnegieAssetManagement,SECNo-Action Letter(pub.avail. July 11, 1994); SalomonBrothers
Inc., SECNo-Action Letter(pub.avail. Jan. 26, 1994); BT SecuritiesCorporation,SECNo-Action Letter(pub.
avail. Mar. 30, 1992); KidderPeabody& Co. Inc., SECNo-Action Letter(Oct. 11, 1990); First City CapitalCorp.,
SEC No-ActionLetter (pub.avail. Feb.9, 1990);RNC CapitalManagementCo., SEC No-Action Letter(pub.avail.
Feb.7, 1989);andSteinRoe & Farnham,Inc., SECNo-Action Letter(pub.avail. Aug. 25, 1988).

8 SeeBear,Stearns& Co. Inc., SECNo-Action Letter (pub.avail. Oct. 31,2003); Citigroup GlobalMarkets

Inc., SEC No-ActionLetter(pub.avail. Oct. 31, 2003); Credit SuisseFirst BostonLLC, SECNo-ActionLetter (pub.
avail. Oct. 31, 2003); Goldman,Sach& Co., SECNo-Action Letter (pub.avail. Oct. 31,2003); J.P.Morgan
SecuritiesInc., SECNo-Action Letter(pub.avail. Oct. 31, 2003);LehmanBrothersInc.,SEC No-ActionLetter
(pub.avail. Oct. 31, 2003); Merrill Lynch, Pierce,Fenner& Smith,Inc., SECNo-ActionLetter (pub.avail. Oct. 31,
2003); MorganStanley& Co. Inc., SECNo-Action Letter (pub.avail. Oct. 31,2003); U.S.BancorpPiper Jaffray
Inc., SECNo-ActionLetter(pub.avail. Oct.31, 2003); UBS SecuritiesLLC, SECNo-ActionLetter(pub.avail.
Oct.31, 2003).



DouglasJ. Scheidt,Esq.
Page5

thatis deliveredto eachpersonwhom theSettlingFirm solicits (a) not lessthan48 hoursbefore
thepersonentersinto awritten or oral investmentadvisorycontractwith the investmentadviser
or (b) at thetime thepersonentersinto sucha contract,if thepersonhastheright to terminate
suchcontractwithout penaltywithin 5 businessdaysafter enteringinto the contract.

CONCLUSION

We respectfullyrequestthe Staffto adviseus that it will not recommendenforcement
actionto theCommissionif an investmentadviserthat is requiredto be registeredwith the

Commissionpaysthe SettlingFirm, or any of its associatedpersons,a cashpaymentfor the
solicitationof advisoryclients,notwithstandingtheFinalJudgmentor any RelatedState
Judgment.

Pleasedo not hesitateto call theundersignedat (310)712-6640regardingthisrequest.

Cc: TedJohann,Esq.
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